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FEDERAL  ELECTION 
COMMISSION 

[Notice  1976-43] 

CONTINUOUS  REPORTING  OF 
CAMPAIGN  DEBTS  FROM  1972 

Advisory  Opinion 

The  Federal  Election  Commission  an- 
noimces  the  publication  today  Ad¬ 
visory  Opinion  1975-18.  The  Commis¬ 
sion’s  opinion  is  in  response  to  questions 
raised  by  individuals  holding  Federal  of¬ 
fice,  candidates  for  Federal  office  and 
political  committees,  with  respect  to 
whether  any  sp>ectflc  transaction  or  ac¬ 
tivity  by  such  individual,  candidate,  or 
poliUcal  committee  would  constitute  a 
violation  of  the  Federal  Election  Cam¬ 
paign  Act  of  1971,  as  amended,  of  Chap¬ 
ter  95  or  Chapter  96  of  Title  26  Unlt^ 
States  Code,  or  of  sections  608,  610,  611, 
613.  614,  615,  616,  or  617  of  TiUe  18 
United  States  Code. 

The  Commission  points  out  that  this 
advisory  opinion  should  be  regarded  as 
an  Interim  ruling  which  is  subject  to 
modification  by  future  Commission  reg¬ 
ulations  of  general  applicability.  In  the 
event  that  a  holding  in  an  opinion  Is 
altered  by  the  Commission’s  regulations, 
the  person  to  whom  the  opinions  were 
issued  will  be  notified. 

t  Advisory  Opinion  1975-18 

CONTINtrOXIS  BEPCHITING  OP  CAMPAIGN  DEBTS 
FROM  1972 

This  advisory  opinion  is  rendered  vm- 
der  2  UJ5.C.  437f  in  response  to  requests 
for  advisory  opinions  submitted  by 
James  B.  Snelder  for  the  Blinols  Muskie 
Campaign  and  Prank  W.  Wur^ow,  Jr., 
for  the  Senator  Ellender  Campaign  Com¬ 
mittee,  whi<di  were  published  together  as 
AOR  1975-W  in  the  Ji^  29.  1975  Fed¬ 
eral  Reomter  140  PR  31878).  Interested 
parties  were  idven  an  opportunity  to  sub¬ 
mit  written  comments  relating  to  the 
requests. 

The  requests  generally  ask  the  Com¬ 
mission,  under  the  Federal  Election 
Campaign  Act  of  1971,  as  amended  (the 
Act) ,  whether  a  political  committee  with 
outstanding  debts  from  a  past  campaign 
may  discontinue  reporting  to  the  Com¬ 
mission  because  it  has  ceased  to  receive 
contributions  and  make  expenditures. 
Specifically,  the  following  requests  were 
made: 

(a)  James  R.  Sneider,  attorney  for  the 
Muskie  Illinois  Campaign,  states  that 
there  has  been  no  activity  in  the  Muskie 
Illinois  Committee  since  1973.  He  further 
states  that  the  political  committee  has 
disbanded,  that  since  1973  the  Committee 
has  not  received  any  contributions  nor 
made  any  expenditures  in  an  aggregate 
amount  totaling  more  than  $1,000  and 
that  the  Committee  does  not  expect  to 
make  any  such  expenditures  nor  receive 
any  contributions.  The  Committee  con¬ 
tinues  to  owe  $166,432.75  from  its  1972 
campaign  effort,  and  it  has  no  funds  to 
extinguish  this  debt  nor  does  it  contem¬ 
plate  the  receipt  of  any  contributions  in 
the  future.  Mr.  Sneider  asks  whether 
the  Committee  Is  still  obligated  to  file  re¬ 


ports,  and  if  so,  for  how  many  years  must 
reports  be  filed  with  the  Commission  in 
these  circumstances;  and 
(b)  Prank  W.  Wurzlow,  Jr.,  treasurer 
for  the  Senator  Ellender  Campaign  Com¬ 
mittee  states  that  the  Committee  was 
generally  Inactive  during  the  immediate 
past  reporting  period  and  is  now  non¬ 
existent  except  for  a  lawsuit  pending 
against  the  Committee.  The  lawsuit  in¬ 
volves  an  outstanding  claim  by  Innova¬ 
tive  Data  Systems  of  Louisiana  for 
$43,194.68  which  is  disputed  by  the  Com¬ 
mittee.  Mr.  Wurzlow  states  that  this 
probably  will  be  a  long-drawn-out  law¬ 
suit  and  asks  whether  the  Committee 
may  discontinue  reporting  vmtil  the 
pending  lawsuit  is  terminated.  On  the 
termination  of  the  suit,  Mr.  Wurzlow 
states  that  the  Committee  will  file  a  final 
report. 

It  generally  is  provided  in  2  U.S.C.  434 
(b)  (12)  that  the  treasurer  of  a  political 
committee  shall  file  with  the  Commission 
a  report  which  shall  disclose  “the 
amount  and  nature  of  debts  and  obliga¬ 
tions  owed  by  or  to  the  Committee,  in 
such  form  as  the  Commission  may  pre¬ 
scribe  and  a  continuous  reporting  of 
their  debts  and  obligations  after  the 
election  at  such  periods  as  the  Commis¬ 
sion  may  require  until  such  debts  and 
obligations  are  extinguished,  together 
with  a  statement  as  to  the  circumstances 
and  conditions  under  which  any  such 
debt  or  obligation  is  extinguished  and 
the  consideration  therefore.”  Thus,  debts 
and  obligations  which  remain  outstand¬ 
ing  after  an  election  shall  be  continu¬ 
ously  reported  in  the  manner  and  at  the 
frequency  that  the  Commission  may 
prescribe. 

It  is  provided  in  2  U.S.C.  433(d)  that 
a  political  committee  which  disbands  or 
determines  that  it  no  longer  will  receive 
contributions  or  make  expenditures  dur¬ 
ing  the  calendar  year  in  an  aggregate 
amount  exceeding  $1,090  shall  notify  the 
Commission.  However,  this  subsection 
neither  expressly  nor  impliedly  provides 
that  on  such  notification  the  Commission 
automatically  will  permit  a  political  com¬ 
mittee  to  cease  reporting.  More  specifi¬ 
cally,  neither  the  express  language  of  the 
subsection  nor  the  applicable  legislative 
history  indicates  that  Congress  intended 
when  enacting  this  provision  to  allow  a 
political  committee,  which  has  an  out¬ 
standing  campaign  debt,  the  power  to  de¬ 
cide  for  itself  whether  to  discontinue  re¬ 
porting  either  indefinitely  or  perma¬ 
nently.  TO  allow  a  political  committee 
such  power  would  be  an  invitation  to 
commit  fraud;  since  once  the  committee 
decided  on  its  own  to  cease  reporting,  it 
would  have  the  opportunity  to  privately 
convert  some  of  its  creditors  to  contrib¬ 
utors  by  declining  to  pay  certain  debts, 
even  though  direct  contributions  from 
such  creditors  might  violate  Title  18, 
United  States  Code.  Thus  the  only  rea¬ 
sonable  Interpretation  of  this  subsection 
is  that  it  allows  a  political  committee  to 
notify  the  Commission  whenever  it  de¬ 
sires  to  disband  or  indefinitely  cease  re¬ 
porting,  but  reserves  to  the  Commission 
the  discretionary  authority  to  provide 


for  such  a  termination  or  discontinua¬ 
tion  of  reporting.  Application  of  this  view 
may  be  seen  in  2  U.S.C.  436(b)  in  which 
it  is  ];m>vlded  that  the  Commission  may 
by  rule  of  general  applicability,  which  is 
puUished  in  the  Federal  Register  not 
less  than  30  days  before  its  effective  date, 
relieve:  (1)  Any  category  of  candidates 
from  the  obligation  to  comply  personally 
with  the  reporting  requirements;  and  (2) 
any  category  of  political  committees 
from  the  reporting  requirements  if  the 
committees  primarily  support  persons 
seeking  State  or  local  office,  and  “do  not 
operate  in  more  than  on  State  or  do  not 
operate  on  a  statewide  basis.” 

The  Commission’s  power  to  relieve  a 
political  committee  from  an  obligation  to 
continuously  report  debts  and  obligations 
because  of  special  circumstances,  is  found 
in  2  U.S.C.  436(c)  which  provides  that 
“[tlhe  Commission  shall,  by  published 
regalatkms  of  general  applicability,  pre¬ 
scribe  the  manner  in  which  contributions 
and  expenditures  in  the  nature  of  debts 
and  other  contracts,  agreements,  and 
promises  to  make  contributions  or  ex¬ 
penditures  shall  be  reported.”  It  is  fur¬ 
ther  provided  in  2  U.S.C.  434(b)  (12) 
that  outstanding  debts  shall  be  reported 
imtil  extinguished  at  such  periods  as  may 
be  prescribed  by  the  Commission,  there¬ 
by  allowing  the  Commission  the  discre¬ 
tion  to  develop  flexible  reporting  periods 
for  debts.  The  Commission  thus  has  been 
granted  by  Congress  the  power  to  develop 
regulations  to  govern  reporting  by  politi¬ 
cal  cmnmittees,  and  also  the  correspond¬ 
ing  power  to  propose  regulations  pur¬ 
suant  to  2  U.S.C.  438(c)  which  will  re¬ 
lieve  for  a  definite  or  indefinite  period 
and  sound  policy  reasons,  certain  cate¬ 
gories  of  poUtteal  committees  from  the 
obligation  to  yqport.  However,  Inasmuch 
as  the  Commlsslen  only  has  the  power  to 
relieve  a  category  of  political  committees 
from  the  obligation  to  report  through  a 
regulation  of  general  applicability,  such 
relief  cannot  be  afforded  a  single  political 
committee  or  even  a  category  of  political 
committees  through  an  advisory  opinion 
since  it  would  be  neither  generally  appli¬ 
cable  nor  subject  to  review  by  the  Senate 
or  House  of  Representatives. 

Accordingly,  it  is  the  opinion  of  the 
Commission  that: 

(a)  A  political  committee  which  is  in¬ 
debted  from  its  1972  campaign  effort,  has 
no  funds  to  extinguish  the  debt,  and  does 
not  contanplate  receiving  any  contrlbu- 
tirnis  in  the  future,  is  generally  required 
to  file  quarterly  and  yearly  reports  with 
the  Commission  until  Issuance  of  regula¬ 
tions  ot  general  applicability  which  would 
relieve  the  committee  of  its  reporting 
obligations; 

(b)  A  political  committee  which  is  in¬ 
active  except  for  a  pending  lawsuit  is 
generally  required  to  file  quarterly  and 
yearly  reports  with  the  Commission  imtil 
such  time  as  regulations  of  general  ap¬ 
plicability  have  been  issued  which  would 
relieve  the  committee  of  its  reporting 
obligations. 

However,  if  either  political  committee 
receives  contributions  of  less  than  $1,000 
or  makes  expenditures  of  less  than  $1,000 


FEDERAL  REGISTER,  VOL  40,  NO.  180— TUESDAY,  SEPTEMBER  16,  1975 


NOTICES 


42839 


In  a  calendar  quarter  as  provided  in  2 
U.S.C.  434(a)(1)(C).  then  the  political 
committee  is  not  required  to  file  a  de¬ 
tailed  report  for  that  quarter  and  need 
only  hie  such  explanation  for  Its  failure 
to  file  as  may  be  prescribed  by  the 
Commission. 

This  advisory  opinion  is  issued  only  on 
an  interim  basis  pending  promulgation 
by  the  Commission  of  rules  and  regula¬ 
tions  of  general  applicability. 

This  advisory  opinion  is  to  be  construed 
as  limited  to  the  facts  of  the  request  and 
should  not  be  relied  on  as  having  any 
precedential  significance  except  as  it  re¬ 
lates  to  those  facts  at  the  time  of  its 
issuance. 

Dated:  September  10,  1975. 

Thomas  B.  Curtis, 
Chairman,  for  the 
Federal  Election  Commission. 

[FR  Doc.76-24509  FUed  9-15-76:8:45  am] 

[Notice  1975-44] 

FUNDING  LIMITATIONS  AND  SEPARATE 
COMMITTEES  FOR  DUAL  CANDIDATES 

Advisory  Opinion 

The  Federal  Election  Commission  an- 
noimces  the  publication  today  of  Advi¬ 
sory  Opinion  1975-11.  The  Commission’s 
opinion  is  in  response  to  questions  raised 
by  individuals  holding  Federal  office, 
candidates  for  Federal  office  and  political 
committees,  with  respect  to  whether  any 
specific  transaction  or  activity  by  such 
individual,  candidate,  or  political  com¬ 
mittee  would  constitute  a  violation  of  the 
Federal  EHectlon  Campaign  Act  of  1971, 
as  amended,  of  Chapter  95  or  Chapter  96 
of  Title  26  United  States  Code,  or  of  sec¬ 
tions  608,  61(n  611,  613,  614,  615,  616,  or 
617  of  Title  18  United  States  Code. 

The  Commission  points  out  that  this 
advisory  opinion  should  be  regarded  as 
an  Interim  ruling  which  is  subject  to 
modification  by  future  Commission  reg¬ 
ulations  of  general  applicability.  In  the 
event  that  a  holding  in  an  opinion  is  al¬ 
tered  by  the  Commission’s  regulations, 
the  person  to  whom  the  opinion  is  issued 
will  be  notified. 

Advisory  Opinion  1975-11 

FUNDING  LIMITATIONS  AND  SEPARATE 
COMMITTEES  FOR  DUAL  CANDIDATES 

This  advisory  opinion  is  rendered 
under  2  U.S.C.  437f  in  response  to  re¬ 
quests  submitted  by  Senator  Lloyd  Bent- 
sen  and  Congressman  Alan  Steelman  and 
published  as  AOR  1975-11  in  the  July  9. 
1975,  Federal  Register  (40  FR  26660). 
Interested  parties  were  given  an  op¬ 
portunity  to  submit  written  comments 
pertaining  to  the  requests. 

A.  Requests  of  Senator  Bentsen  by 
Counsel:  Contribution  and  spending 
limits  applicable  to  candidate  for  two 
Federal  offices.  Senator  Bentsen  expects 
to  simultaneously  seek  nomination  for 
election  to  the  Presidency  and  the  Office 
of  United  States  Senator.  His  specific 
questions  are  as  follows: 

(a)  May  a  candidate  seeking  nomination 
for  election  to  the  Presidency  and  the  OfQce 


of  Senator  at  the  same  time  take  advantage 
of  two  expenditure  limits,  so  that  he  may 
spend  the  amount  designated  by  18  n.S.C. 
608(c)  (1)  (C)  on  behalf  of  his  senatorial  pri¬ 
mary  campaign  and  twice  that  amount  with 
respect  to  his  presidential  primary  campaign 
In  the  State  In  which  he  seeks  the  Office  of 
Senator  pursuant  to  18  U.S.C.  608(1)  (A)? 

(b)  Do  the  personal  and  Immediate  family 
expenditure  limits  of  18  UJ3.C.  608(e)  (10) 
apply  separately  to  an  Individual's  simulta¬ 
neous  candidacy  for  nomination  or  election 
to  the  Presidency  and  for  nomination  to  the 
Office  of  Senator,  so  that  the  Individual  may 
spend  $35,000  with  respect  to  his  senatorial 
race  and  other  $50,000  with  respect  to  his 
presidential  race? 

(c)  Do  the  contribution  limits  In  18  U.S.C. 
608(b)  (1)  and  (2)  apply  separately  in  the 
case  of  simultaneous  candidacy,  so  that,  for 
example,  an  Individual  may  contribute  $1,000 
to  the  candidate  with  respect  to  his  Senate 
primary  election  and  another  $1,000  with 
respect  to  his  candidacy  in  the  State’s  presi¬ 
dential  primary? 

1.  The  relevant  expenditure  limita¬ 
tions  in  18  U.S.C.  608(c)  are  as  follows: 

(1)  No  candidate  shall  make  expenditures 
in  excess  of — 

(A)  Ten  mUlion  dollars,  in  the  case  of  a 
candidate  for  nomination  for  election  to  the 
Office  of  President  of  the  United  States,  ex¬ 
cept  that  the  aggregate  of  expenditures  tm- 
der  this  subparagraph  in  any  one  State  shall 
not  exceed  twice  the  expenditure  limitation 
applicable  In  such  State  to  a  candidate  for 
nomination  for  election  to  the  office  of  sen¬ 
ator  •  •  •; 

*  *  •  •  • 

(C)  In  the  case  of  campaign  for  nomina¬ 
tion  for  election  by  a  candidate  for  the  office 
of  Senator  •  *  *, 

(1)  Eight  cents  multiplied  by  the  voting 
age  population  of  the  State  •  *  *; 

On  the  basis  of  the  facts  asserted  by 
Senator  Bentsen,  the  Commission  con¬ 
clude  that  this  statute  must  be  con¬ 
strued  so  as  to  prohibit  a  candidate  who 
is  simultaneously  seeking  nomination  for 
election  to  the  Presidency  and  the  office 
of  Senator  from  making.  In  the  State  in 
which  he  seeks  election  as  Senator,  ex¬ 
penditures  in  an  amount  which  exceed 
the  amount  applicable  to  his  senatorial 
campaign.  This  conclusion  should  not  be 
construed  as  applying  to  dual  candi¬ 
dates  for  federal  offices  other  than  the 
Presidency;  in  this  part  of  the  Opinion 
the  Comiffission  addresses  an  entirely 
distinct  situation  which  in  the  Commis¬ 
sion’s  view  requires  a  separate  ruling. 
(See  Part  B  of  the  Opinion.) 

On  its  face,  the  portions  of  18  U.S.C. 
608(c)  previously  enumerated  merely  set 
forth  expenditure  limitations  applicable 
to  candidates  seeking  nomination  for  the 
office  of  President  or  Senator;  there  is  no 
indication  as  to  how  the  statute  is  to  be 
applied  in  the  case  of  a  proposed  dual 
candidacy  such  as  that  of  Senator  Bent¬ 
sen.  However,  despite  the  lack  of  specific 
statutory  direction,  it  is  clear  that  the 
ruling  of  Commission,  supra,  is  the  only 
interpretation  which  effectively  harmo¬ 
nizes  the  statute  with  applicable  prin¬ 
ciples  of  constitutional  law. 

A  uniform  application  of  the  senatorial 
nomination  expenditure  limit  to  Senator 
Bentsen  and  his  rivals  avoids  the  imfalr 
advantages  which  Senator  Bentsen 


would  undoubtedly  gain  by  being  able  to 
spend  more  money  statewide  than  oppos¬ 
ing  candidates  who  seek  only  one  office. 
These  expenditures,  which  could  run  as 
much  as  three  times  greater  than  Sena¬ 
tor  Bentsen’s  senatorial  rivals  (as  well  a.s 
one  half  more  than  opposing  presiden¬ 
tial  candidates),  would  obviously  give 
him  a  significant  publicity  advantage 
over  his  opposition.  If  the  law  is  read  to 
require  that  such  an  advantage  be  con¬ 
ferred  or  permitted,  it  runs  afoul  of  the 
constitutional  right  of  Senator  Bentsen’s 
rivals  to  communicate  with  the  affected 
constituency  on  a'  basis  substantially 
equivalent  to  that  enjoyed  by  the  Sena¬ 
tor.  In  short,  the  law  thus  read  would 
so  discriminate  against  these  rivals’ 
power  to  corrmumicate  as  to  deny  them 
the  equal  protection  of  the  laws,  as  that 
concept  is  embodied  in  the  Due  Process 
CHause  of  the  Fifth  Amendment  to  the 
United  States  Constitutimi.  Cf ,  Bolling  v. 
Sharpe.  347  U.S.  497  (1954) ;  Bullock  v, 
Washington.  468  F.  2d  1096,  1104-05 
(D.C.  Cir,  1972) .  The  Commission  finds 
no  rational  basis,  much  less  a  compelling 
one,  for  so  limiting  a  challenger’s  ability 
to  compete  for  the  electorate’s  attention. 
Nor  may  it  be  argued  that  the  discrimi¬ 
natory  effect  which  the  Commission  here 
perceives  can  be  avoided  if  Senator 
Bentsen’s  rivals  for  the  Senate  seat  adopt 
the  expedient  course  of  simply  declaring 
themselves  to  be  presidential  candidates 
as  well;  this  would  only  serve  to  make  a 
sham  of  the  spending  limitations  of  the 
Federal  Election  Campaign  Act  Amend¬ 
ments  of  1974,  and  would  be  sure  to  en¬ 
courage  a  multitude  of  frivolous  or  spuri¬ 
ous  candidacies.  ’These  obviously  unac¬ 
ceptable  effects  are  avoided  by  the  Com¬ 
mission’s  ruling  today.  The  ruling  also 
preserves  the  basic  spirit  of  the  Federal 
Election  Campaign  laws,  which  se^  to 
foreclose  the  possibility  that  one  federal 
candidate  will  hold  an  Insurmountable 
financial  advantage  over  another. 

It  may  be  argued  that  the  effect  of 
the  Commission’s  ruling  Is  to  deny  equal 
protection  to  Senator  Bentsen  himself. 
However,  at  worst,  this  is  only  true  with 
regard  to  Senator  Baitsen’s  presidential 
primary  spending  in  Texas;  it  is  cer¬ 
tainly  not  true  with  regard  to  any  other 
presidential  primary  or,  for  that  matter, 
with  regard  to  the  total  expenditure 
limitation  on  the  Senator  as  a  prospec¬ 
tive  presidential  nominee.  Moreover, 
within  Texas,  the  reduced  presidential 
primary  expenditure  limitations  applica¬ 
ble  to  Senator  Bentsen  are  compensated 
for  by  the  fact  that  he  Is  already  the 
Senator  from  Texas  and  thus,  within 
Texas,  b^lns  with  a  significant  expo¬ 
sure  advantage  over  his  rivals.  Further¬ 
more,  the  financial  resources  which,  be¬ 
cause  of  this  ruling,  may  not  be  used  in 
Texas,  are  not  thereby  wasted;  they  may 
clearly  be  applied  in  other  jurisdictions, 
and  may  there  provide  a  de  facto  ex¬ 
penditure  advantage  over  rival  presi¬ 
dential  candidates.  Finally,  whatever  dis¬ 
advantages  Senator  Bentsen  may  suffer 
from  the  Commission’s  ruling  are  out¬ 
weighed  by  the  higher  constitutional 
purpose  the  ruling  serves  with  regard  to 
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his  senatorial  rivals.  See,  analogously. 
American  Party  of  Texas  v.  White,  415 
U  S.  767  (1974) . 

Because  the  express  provisions  of  the 
Federal  Election  Campaign  Act  Amend¬ 
ment  of  1974  did  not  clearly  foreordain 
the  foregoing  conclusion  regarding  the 
applicable  expenditure  limitations,  It  Is 
the  Commission’s  view  that  the  limita¬ 
tion  set  forth  above  should  be  applied 
only  prospectively. 

Therefore,  potential  dual  candidates 
for  the  Pr^dency  and  the  Senate,  If 
they  have  already  declared  their  presi¬ 
dential  candidacy  or  are  deemed  to  be  a 
presidential  candidate  imder  the  can¬ 
didate  definition  of  18  U.S.C.  591(b), 
may,  for  purposes  of  the  1976  elections 
alone,  hereafter  spend  the  full  amoimt 
allowed  for  a  senatorial  candidate  In  the 
relevant  state. 

2.  The  Commission’s  conclusions 
stated  In  Section  1  of  Part  A  of  this  opin¬ 
ion  also  apply  with  respect  to  the  can¬ 
didate’s  personal  fund  expenditure  limi¬ 
tations  In  18  n.S.C.  608(a) .  That  section 
states  that: 

’  Mb  oandklaite  may  make  e}q>enditures  fr<»n 
his  pezBonal  funds,  or  the  personal  fimds  of 
hla  Immediate  famUy,  in  connection  with  his 
campaigns  during  any  calendar  year  for 
nomination  for  election,  or  for  election,  to 
Federal  office  in  excess  of,  in  the  aggregate — 

(A)  $50, (XX),  In  the  case  of  a  candidate  for 
the  oAoe  of  President  or  Vice  President  of 
the  United  States; 

(B)  $36,000,  In  the  case  a  candidate  for 
the  office  of  Senator  or  for  the  office  of  Rep¬ 
resentative  frc«n  a  State  which  is  entitled  to 
only  one  Representative:  or 

(C)  $a5,0<X).  In  the  case  of  a  candidate  for 
the  office  of  Representative,  or  Delegate  or 
Resident  Clommlssloner,  in  any  other  State. 

ITie  Commission  is  ccmcemed  that 
candidates  for  one  federal  office  may 
frivoloufily  seek  another  federal  office  at 
the  same  time  solely  to  expend  more 
personal  funds.  Therefore,  the  Ccnnmls- 
sion  concludes  that  In  the  state  where  an 
individual  simultaneously  seeks  ncxnl- 
natlon  for  election  to  the  Presld^cy  and 
the  office  of  Senator  he  or  she  may  spend 
fnun  personal  funds.  Including  those  of 
the  “immediate  family,”  no  more  than 
$35,000  In  (XHmectlon  with  both  cam- 
palgms.  Such  personal  exp^ditures  may 
be  allocated  as  the  candidate  sees  fit. 
However,  to  the  extent  that  any  portion 
oi  the  $35,000  Is  spent  for  the  iu%sld»- 
ilal  campaign  within  that  state,  the  por- 
tkm  so  spent  must  be  deducted  from  the 
$50,000  which  a  candidate  may  permis¬ 
sibly  expend  frtun  his  personal  funds,  or 
those  his  Immediate  family,  In  the 
country  as  a  whole. 

3.  With  respect  to  how  contribution 
limitations  under  18  U.S.C.  608(b)  apply 
to  persons  and  potential  committees  who 
contribute  to  a  candidate  simultaneously 
seeking  nomination  for  both  the  offices 
of  President  and  Senator,  the  CkxnmlB- 
alon  concludes  that  contributions  may  be 
made  to  the  same  extent  as  would  be 
permissible  If  two  Individuals  rather  than 
one,  were  seeking  the  described  offices. 


The  Commission  is  of  the  view  that  the 
concern  for  equal  protection  of  the  law 
expressed  supra  in  section  1,  with  regard 
to  expenditure  limitations,  has  minimal 
relevance  with  regard  to  limitations  on 
cmitributions.  Moreover,  the  Commission 
emphasizes  that  such  a  dual  federal 
candidate  must  establish  and  maintain 
two  entirely  separate  campaign  organiza¬ 
tions.  Contributions  made  with  respect  to 
one  campaign  may  not  be  expended  with 
respect  to  the  other  campaign,  unless  the 
contribution  is  actually  returned  to  the 
contributor  and  he  or  she  thereafter 
contributes  to  the  other  campaign. 
Transfers  between  the  separate  cam¬ 
paign  committee  structures  are  not  per¬ 
missible.  In  no  event,  of  course,  may  a 
contribtuor  give  more  than  $1,000  (or 
$5,000  in  the  case  of  a  committee  quali¬ 
fied  under  18  U.S.C.  608(b)(2))  with 
respect  to  each  election  held  in  connec¬ 
tion  with  each  candidacy. 

B.  Request  of  Congressman  Alan  Steel¬ 
man:  Creation  of  separate  campaign 
committees  for  Congressional  and  State¬ 
wide  Office.  Congressman  Steelman  re¬ 
quested  an  opinion  as  to  whether  a  Con¬ 
gressman  contemplating  running  for  the 
office  of  Senator  may  form  a  new  cam¬ 
paign  committee  to  accumulate  and 
spend  campaign  fimds  for  that  piupose. 
The  Congressman  specifically  inquired 
whether,  for  example,  such  a  committee 
may  be  formed  to  raise  $25,000  to  pay 
for  a  Statewide  poll  and  for  travel  aroimd 
the  State  over  a  period  of  six  months  to 
sound  out  party  leaders  and  to  “test  the 
political  waters.’’ 

The  Commission  concludes  that  in  the 
case  of  a  candidate  who  Is  seeking  the 
(^ce  of  Congressman  and  Senator  from 
the  same  state  the  candidate  may  spend 
funds  up  to  the  expenditure  limitation 
applicable  to  a  senatorial  campaign  in 
that  state,  subject  to  the  further  re¬ 
strictions  set  forth  hereinafter.  While  the 
Commission  is  necessarily  sensitive  to 
the  eqiial  protection  implications  of  its 
conclusion,  it  Is  of  the  view  that  the  Con¬ 
stitution  permits,  within  the  framework 
of  a  complex  statute  designed  to  ad¬ 
vance  a  major  public  Interest,  a  good 
faith  regulatory  effort  to  accommodate 
competing  constitutional  considerations 
to  the  maximum  extent  feasible,  even 
though  certain  limited  inequalities  In¬ 
evitably  remain  despite  that  effort.  This 
Is  precisely  the  Commission’s  effort  in 
this  Instance.  See,  e.g.,  San  Antonio  In¬ 
dependent  School  District  v.  Rodriquez, 
411U.S.  1  (1973). 

In  the  case  of  dual  candidates  for  Con¬ 
gress  or  Senator,  It  Is  clear  that  a  ruling 
restricting  the  candidate  to  the  lower 
of  the  two  applicable  spending  limita¬ 
tions  would  affect  the  candidate’s  entire 
campaign  for  the  other  office.  Such  a 
limitation  would  have  a  total.  Irreversi¬ 
ble  impact  on  the  candidate’s  senatorial 
campaign.  The  dlserlmlnatlon  he  would 
suffer  Is  uttedy  different  from  the  po¬ 
tential  problem  In  the  case  of  a  dual 
candidate  who  Is  running  for  the  Presi¬ 
dency.  As  already  noted  In  Part  A  of  this 


Opinion,  whatever  diminution  of  equal 
protection  (if  any)  which  a  dual  Presi¬ 
dential  candidate  may  suffer  in  Ms  home 
state  Is  more  than  counterbalanced  by 
the  fact  that  In  all  other  states  the 
candidate  would  enjoy  at  least  the  same 
spending  power  as  Ms  rivals.  The  same 
simply  cannot  be  said  with  regard  to  the 
Senate  candidate  restricted  to  House 
campaign  limits:  such  limits  effectively 
nullify  his  or  her  Senate  race. 

It  also  should  be  noted  that  a  Con¬ 
gressman  who  is  running  for  Senator 
would  not,  in  the  typical  situation,  have 
the  same  advantage  of  prior  exposure 
vis-a-vis  his  rivals  as  has  a  favorite  son 
presidential  candidate  such  as  Senator 
Bentsen.  Indeed,  at  least  some  of  Con¬ 
gressman  Steelman’s  potential  senatorial 
rivals  might  initially  be  better  known 
than  the  Congressman  himself.  This 
w'ould  only  serve  to  exacerbate  the  in¬ 
vidious  effect  of  a  lower  spending  limi¬ 
tation  on  Congressman  St^lman. 

It  may  be  argued  that  the  Commis¬ 
sion’s  ruling  herein  has  the  reverse  effect 
of  its  ruling  on  Senator  Bentsen’s  re¬ 
quest — namely,  that  It  discriminates 
against  Congressman  Steelman’s  rivals 
in  his  Congressional  race.  However,  the 
Commission  minimizes,  if  It  does  not  ob¬ 
viate  this  difficulty  by  setting  out  the 
following  requirements.  Each  such  dual 
candidate  must  establish  and  maintain 
completely  separate  campaign  committee 
structures  for  the  senatorial  and  Con¬ 
gressional  races.  The  Congressional  cam¬ 
paign  structure  may  make  expenditures 
only  with  respect  to  the  Congressional 
district.  Such  expenditures  may  not  ex¬ 
ceed  the  applicable  House  limits  for  that 
district,  and  at  the  same  time  each  dol¬ 
lar  expended  in  the  district  will  count 
toward  the  state-wide  senatorial  limit. 
Expenditures  within  the  district  by  the 
candidate’s  senatorial  campaign  struc¬ 
ture  will  be  coimted  toward  the  House 
expenditme  limit  for  that  district. 

Transfers  between  the  two  separate 
campaign  committee  structmes  are  Im¬ 
permissible.  Contributions  made  with  re¬ 
spect  to  a  campaign  may  be  expended 
with  respect  to  the  other  campaign  only 
if  the  contribution  is  actually  returned 
to  the  contributor  and  he  or  she  there¬ 
after  contributes  to  the  other  campaign 
And,  of  course.  In  no  event  may  a  con¬ 
tributor  give  more  than  $1,000  or  $5,000 
In  the  case  of  a  committee  qualified  im¬ 
der  18  U.S.C.  608(b)  (2)  with  respect  to 
each  election  held  in  connection  with 
each  candidacy. 

This  advisory  opinion  is  to  be  con¬ 
strued  as  limited  to  the  facts  of  the  re¬ 
quest  and  should  not  be  relied  <xi  as 
having  any  precedential  significance  ex¬ 
cept  as  it  relates  to  those  facts  at  the 
time  of  its  Issuance. 

Dated;  September  10, 1975. 

•Thokas  B.  CuaTis, 
Chairmqn,for  the 
Federal  Election  CommUsion. 
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